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CONSTITUTIONAL     AMENDMENT. 


It  being  now  highly  probable  that  the 
pending  Constitiifcional  Amendment  will  not  be 
adopted  by  three-fourths  of  the  States,  it  is  fit 
to  iuquire  why  it  has  been  rejected.  It  has  been 
BO  often  said  that  if  this  were  rejected  worse 
terms  would  be  offered  to  the  South,  that  I  ven- 
ture to  offer  some  reasons  why  the  Amendment 
ought  to  be  rejected,  as  well  by  the  North  as  the 
ijouth,  and  that  a  new  amendment,  more  adapt- 
ed to  our  situation,  should  be  proposed  by  the 
present  Congress,  without  delay. 

I  think  it  qmte  clear  that  the  Southern  people 
and  theu"  public  men  feel  a  deep  and  patriotic  de- 
sire to  have  the  whole  country  go  on  again  in  its 
high  career  of  peace  and  prosperity.  To  this  there 
are  doubtless  some  exceptions,  as  there  are  also 
at  the  North.  The  great  mass  of  the  people  of 
the  North  earnestly  desire  the  same  liberty, 
equality  and  fraternity,  and  are  ready  to  meet 
our  Southern  fehow-citizens  more  than  half  way 
in  reconciUation.-  Still,  there  are  some,  in  high 
places  as  well  as  low,  who  seem  to  be  full  of 
hatred  and  all  uncharitableness,  and  one  seems 
almost  compelled  to  think  that  they  desire  per- 
petual alienation. 

It  must  not  be  inferred  from  the  late  elections 
that  the  people  are  for  the  pending  Amendment, 
or  for  any  particular  measures  of  recon- 
struction. They  desne,  above  aU  things, 
the  earhest  possible  settlement  of  the  con- 
troversy, on  a  basis  of  permanent  security 
and  amity.  They  have  fully  accomplished  what 
they  determined  to  do  at  all  hazards  at  this 
election — to  secure  the  strong  ascendency  for 
another  period  of  two  years,  of  the  great  party 
that  conducted  the  country  through  its  late 
struggle,  and  to  overthrow  once  more  the  party 


that  sympathized  with  our  enemies  and  traduc- 
ers,  and  vilified  and  endeavored  to  overthrow 
the  Administration  of  the  Government  in  the 
midst  of  war.  The  same  Divine  Providence  that 
so  often  has  aided  us,  has  again  visited  our  ene- 
mies with  judicial  bhndness  and  covered  them 
with  confusion.  The  mere  apprehension  that 
the  Democratic  Party  might  be  brought  into 
power,  which  some  considered  probable,  and  the 
unfounded  allegation  that  Mr.  Johnson  and 
others  had  joined  that  party,  so  excited  the 
nerves  of  the  patriotic  masses  as  to  make  them 
bUnd  to  every  other  consideration  except  mak- 
ing the  existence  and  strength  of  their  own 
party  impregnable.  The  result  is  before  us,  but 
now,  as  always  before,  our  triumph  has  been 
over  an  adversary  so  powerful  as  to  show  us 
that  we  must  be  always  vigilant  and  always  dis- 
creet, if  we  hope  to  retain  our  ascendency.  I 

REASONS  WHY  THE  AMENDMENT  SHOULD  NOT  BE  I 
ADOPTED  NOBTH  OB  SOUTH  / 

1.  A  large  portion  (Mr.  Greeley,  1  Am.  Conf.  p.  \ 
351,  says  two-thirds,)  of  the  Southern  people 
were  opposed  to  secession.  They  were  forced 
into  it  by  unscrupulous  leaders,  whQe  the 
United  States  were  powerless  to  protect  them. 
Who  they  were,  it  is  impossible  to  tell,  as  they 
voted  by  ballot.  They  submitted  in  silence. 
Nothing  could  be  more  unlawful,  cruel  and  re- 
volting than  to  punish  them  indiscriminately  be- 
cause we  cannot  distinguiph  the  innocent  from 
the  guilty.  The  making  the  exclusion  from  hold- 
ing office  to  depend  upon  having  at  some  previ- 
ous time  taken  the  oath  of  office,  although  the 
oath  may  have  been  faithfully  kept,  is  amazing. 
The  oath  of  office  does  not  bind  in  law  or  con- 
science, except  during  the  holding  of  the  office. 


Neither  is  it  in  law  or  morals  treason,  or  rebel- 
lion, for  those  who  are  surrounded  and  overpow- 
ered by  a  rebellious  and  treasonable  Government 
de  facto,  to  submit  to  it  and  give  it  aidand  copi- 
fort.  Had  the  true  Government  '&ft'oi|'d;3d  theifl 
refuge  p,nd  protection  it  would  havb  beein  diifer- 
ent.  This  cannot  be  better  illustrated  than  by  the 
black  population.  The  Southern  slaves,  with  few 
exceptions,  adhered  to  the  enemies  of  the  Gov- 
ernment, giving  them  aid  and  coinfor^j.  They 
were  the  body  servants  of  the  war, ;  thoy  drova 
the  teams,  they  dug  the  trenches,  they  built  the 
earthworks,  they  cultivated  the  plantations  and 
the  gardens  and  they  took  care  of  the  women 
and  children  that  the  husbands  and  fathers 
might  fight  against  the  country.  They  were  the 
mainstay  of  the  war,  without  which  it  must  have 
ended  much  sooner.  Yet  it  would  be  atrocious 
to  pimish  them  for  treason  or  to  perpetuate  their 
disfranchisement — for  they  were  enemies  by 
compulsion.  So  of  the  whites  ;  the  rebel  authori- 
ties took  special  pleasure  in  hurrying  into  the 
ranks  every  man  suspected  of  Union  sentiments. 
What  could  the  loyal  millions  do  ?  Here  and 
there  one  escaped  to  Northern  safety  and  char- 
ity, but  the  masses  could  not  combine  to  resist 
or  to  flee.  There  was  no  prophet  there,  armed 
with  the  plagues  of  an  angry  God,  to 
lead  them  and  to  overwhelm  their  pursuers.  If 
they  did  submit  iu  silence — if  as  their  only  means 
of  safety  they  did  pretend  to  be  rebels,  shall 
we  forget  that  many  of  them,  unable  to  restrain 
themselves  longer,  burst  into  tears  of  joy  at 
sight  of  the  weather-beaten  old  flag  that  came  to 
their  relief,  from  a  hundred  battles  ?  When  pat- 
riotic kindness  took  them  by  the  hand  how  easy 
it  found  the  work  of  reconstruction  ! 

Furthermore,  for  a  whole  generation  they  had 
been  taught  till  they  believed  them,fal8e  theories 
of  the  Constitution,  according  to  which  their 
cause  was  justifiable.  These  theories  duriag  the 
rebellion  were  kept  before  the  people,  by  the  un- 
scrupulous traitors  who  got  up  the  rebelhon,  in  a 
more  one-sided  form  than  before,  averring  the 
secession  and  separation  to  be  already  complete 
and  permanent — a  revolution. 

WE  NEED  GXJABANTEES. 

2.  All  that  we  need  are  guarantees  against  fu- 
ture disturbance.  Now  it  is  remarkable  that  this 
Amendment  contains  nothing  like  such  a  guar- 
antee. It  does  not  allude  to  those  poMtical  here- 
sies that  were  the  source  of  the  rebellion,  but  is 
rather  characteriiied  by  excitements  to  distur- 
bance— punishing  and  ostracizing  unjustly  a 
large  portion  of  the  Southern  community,  at  least 
no  worse  than  their  best  neighbors. 

3.  The  earhest  heresy  which  led  to  the  rebel- 


lion was  the  doctrme  of  paramount  State  allegi- 
ance. This  Amendment  declares  who  are  citizens, 
but  does  not  declare,  as  it  should  do,  that  all 

'  citizens  ahal)  o^e'  'pat-aiahunt  allegiance  to  the 
'.United  gtgites,  anC. ,  po .  po  o'rber  nation.  Govern- 
ment or  State,  and  shall  be  protected  by  the 

;  Ui^^'Od  States  in  the  rights  of  citizenship.  This 
\»'ou'.d  have  bean  a  guarantee  of  great  value. 

4.  The  next  heresy  which  led  to  the  rebelhon 
.  way  tae  doccrine  of  secession  and  ultimate  sov- 
'  erelgnty  iu  the  Slates,  with  no  right  of  coercion 

in  the  United  States.  The  Democratic  Party, 
North  and  South,  holds  this  theory  to-day,  as 
they  did  under  Piekoe  and  Buchanan.  Here  we 
especially  want  a  guarantee,  and  we  can  have  it 
in  no  way  except  by  inserting  expressly  and  un- 
equivocally in  the  Constitution  the  contrary  doc- 
trine—which has  saved  the  nation.'  This  would 
be  a  guarantee  worth  all  others. 

5.  Denying  the  right  to  hold  oflSce  forever 
is  a  great,  cruel  and  unusual  punishment. 
If  the  Amendment  had  been  prospective^ 
instead  of  ex.  post  facto  and  retroactive,  which 
always  shocks  the  moral  sense ;  if  it  had  de- 
clared to  future  generations  what  would  be  the 
consequence  of  going  into  treason  and  rebellion,, 
instead  of  punishing  without  discrimination  a 
portion— innocent  and  guilty  together — for 
the  past,  it  would  have  been  a  guarantee.  It  is 
now  a  dangerous  exasperation — a  just  cause  of 
irritation  and  indignation. 

6.  It  puts  off  indefinitely  the  restoration  of 
prosperity  so  necessary  to  the  whole  nation — it 
tramples  upon  liberty,  equality  and  fraternity, 
the  threefold  cord  which  should  now  bind  us  to- 
gether as  one  people.  It  practically  subverts 
the  existing  loyal  Governments  of  the  Southern 
States  and  consigns  those,  akeady  dreadfully 
punished  communities,  again  to  anarchy,  and 
puts  upon  the  people  of  those  States  the  stamp 
of  inferiority  and  degradation,  when  with  proper 
guarantees  the  North  should  welcome  them  back 
to  loyalty,  equality  and  affection,  to  accompUsh 
which  should  now  be  the  glory  of  the  great 
Party  that  has  thus  far  saved  the  country. 

APPORTIONMENT. 

7.  It  practically  declares  that  representation 
should  be  according  to  population,  but  that  in 
the  South  it  shall  not  be  so,  unless  they  allow 
the  blacks  to  vote,  which  they  reasonably  be- 
heve  vrill  put  the  political  power  of  those  States 
into  the  hands  of  the  negroes.  It  is  a  perver- 
sion of  language  to  say  that  it  apportions  repre- 
sentation according  to  voters.  It  is  only  a  co- 
vert attempt  to  coerce  the  South  to  adopt  uni- 
versal negro  suffrage.  If  it  made  apportionment 
according  to  voters,  it  would  doubtless  be  adopt- 


ed  with  great  unanimity,  and  if  it  secured  im- 
partial, though  hmtited  suffrage,  it  would  prob- 
ably be  adopted  by  three-fourths  of  the  States, 
including  a  majority  of  the  Southern  States. 

DISQUALinCATION. 

8.  It  disqualifies  from  holding  office  every  South- 
em  man  who  has  ever,  even  forty  years  ago,  held 
office  under  the  United  States  or  any  State— 
from  a  Justice  of  the  Peace  up  to  Governor  or 
Senator— for  all  such  have  taken  the  oath  of  of- 
fice. The  Southern  States  have  now  in  opera- 
tion, fully  organized  loyal  State  Governments, 
with  the  proper  officers  of  the  States  and  of  the 
United  States— governors,  legislators,  judges, 
county  and  town  officers,  postmasters,  collectors, 
all  the  officers  of  the  Judiciary — of  the  internal 
and  foreign  revenue,  and  a  large  portion,perhap8 
four-fifths  of  them,  have  held  office  before.  All 
such,  on  the  adoption  of  the  Amendment,  are  in- 
stantly out  of  office  without  any  successors,  and 
probably  without  any  authority  to  appoint  suc- 
cessors. When  the  news  that  the  Amendment  is 
adopted,  reaches  them  over  the  wires,  the  post- 
master may  be  compelled.to  close  his  office  with 
the  letters  undistributed — the  coUector  without 
completing  the  entry  or  clearance  of  a  vessel — 
the  courts  to  cease  to  act  in  the  midst  of  their 
causes — and  for  want  of  sheriffs  and  marshals, 
criminals  may  be  thrown  back  upon  society  by  a 
general  jaU  deUvery.  History  would  blush  to 
record  such  an  act  of  madness  and  foUy,  as  the 
work  of  an  inteUigent  and  patriotic  people. 

THE  AUTHOBrrr  OF  CONGEESS,   WHILE   THE    SOUTH 
IS     EXCLUDED. 

Great  organic  changes  should  be  made  in  such 
manner  as  to  be  acceptable  to  the  people  and  as 
equally  and  justly,  if  unwisely  done.  Generations 
must  pass  away,  before  this  Amendment  would 
be  looked  upon  as  anythmg  else  than  an  illegal 
act  of  oppression  and  arbitrary  power,  because 
the  Southern  States  have  not  been  consulted  or 
represented  as  the  Constitution  requires  in  pro- 
posing it.  By  the  Constitution,  "  the  Con- 
gress "  must  propose  an  amendment  by  a  two- 
thirds  majority  before  it  can  be  adopted.  Much 
has  been  said  about  the  present  Congress  being 
a  lawful  Congress,  which  may  be  passed  over, 
while  we  are  compelled  to  say  that  more  than 
forty  years  ago  it  was  decided  by  one  of  the 
ablest  Courts  in  the  United  States,  and 
has  long  ago  become  a  part  of  the  elementary 
law,  that  "if  members  of  a  body  be  unlawfully 
excluded  by  the  other  members,  during  such  ex- 
clusion they  are  not  a  lawful  board  /o>-  the  pur- 
pose of  making  fundamental  articles  of  the  chart- 
er." A  Congress  de  facto  may  pass  valid  acts  for 
the  conducting  the  ordinary  business  of  the  Gov- 


ernment, and  a  Congress  once  lawfully  constitu- 
ted may,  notwithstanding  unconstitutional  acts 
on  its  part,  or  acts  which  even  destroy  its  consti- 
tutional character,  still  perform  routme  legisla- 
tion ;  but  if  it  be  not  properly  constituted,  it  is 
not  a  Congress  for  the  purpose  of  making  organ- 
ic changes  in  the  Constitution.  No  rule  can  be 
more  reasonable  or  necessary — otherwise  a  ma- 
jority might  at  any  time  exclude  a  minority,  and 
proceed  lawfully  to  revolutionize  the  Govern- 
ment. 

WHAT  IS  A   ':;0NGEESS?_ 

Congress  is  a  body  of  fixed  constitutional  and 
limited  powers. 

Now,  what  constitutes  a  Congress  of  the  United 
States,  according  to  the  Constitution  ? 

"  The  Hcuse  of  Bepresentatives  shall  he  com- 
posed of  members  chosen  every  second  year  by 
the  people  of  the  several  States" — all  the  States. — 
Constitution,  Art.  1,  Sec.  2. 

^^Representatives  shall  be  apportioned  among 
the  several  States  according  to  their  respective 
WMm&ers"— population,  not  voters. — Constitution, 
Art.  1,  -Sec.  2. 

"  Ihe  Senate  of  the  United  States  shaU  be  com- 
posed  of  two  Senators  from  each  State." — Consti- 
tution, Art.  1,  Sec.  3. 

"  No  State,  without  its  consent,  shall  be  de- 
prived of  its  equal  suffrage  in  the  Senate,"  not 
even  by  an  amendment  to  the  Constitution. — 
Constitution,  Art.  5. 

It  Is,  then,  quite  clear  that  all  the  States  are  en- 
titled to  have  each  two  Senators  in  the  Senate, 
and  members  in  the  House  in  proportion  to  their 
population.  This  makes  a  Congress.  Thev  are 
all  entitled  to  deUberate  and  discuss  as  well  as 
to  vote. 

AEE  THE  SOUTHERN  STATES  STATES  ? 

This  brmgs  us  to  the  question  whether  Vir- 
ginia, North  Carohna  and  Georgia  are  States 
within  the  meaning  of  the  Constitution.  If  they 
are  such  States,  they  are  entitled  to  representa- 
tion. They  were  original  colonies;  thev  signed 
the  Declaration  of  Independence;  they  were  par- 
ties to  the  Articles  of  Confederation ;  they  helped 
to  frame  and  to  adopt  the  Constitution,  and  they 
have  had  their  constitutional  representatives 
actually  sitting  in  Congress,  fiom  1776  to  1861, 
when  the  people  of  those  States  were  overawed 
and  coerced  by  an  armed  and  dominant  rebeUion 
wielding  vast  armies,  and  enforcing  a  tyrannical 
and  desperate  conscription,  and  they  were  not 
permitted  for  four  years  to  elect  officers  under 
their  lawful  Constitutions  and  their  body  of  un- 
repealed municipal  law,  and  they  had  been  more 
or  less  willingly  driven  into  treason  and  to  sub- 
mission to  that  temporary  rebelMous  Govern- 
ment, which  they  had  no  power  to  resist. 


The  rebellion  was  overthrown  and  utterly  de- 
stroyed, and  the  people  immediately  proceeded 
to  reorganize  their  State  Governments;  and  the 
existence,  course  and  final  overthrow  of  the  re- 
bellion having  made  necessary  certain  changes 
in  theii-  Constitutions,  conventions  of  the  people 
were  called,  and  new  or  amended  Constitutions 
were  adopted  in  full  loyalty  with  the  Constitu- 
tion of  the  United  States,  nullifying  the  acts  of 
secession,  abolishing  Slavery,  repudiating  the 
rebel  debt,  and  requiring  all  officers  to  swear 
allegiance  to  the  United  States. 

Immediately  after  these  constitutional  changes 
were  made,  State  officers— executive,  legislative 
and  judicial — were  elected  and  appointed,  and 
the  whole  machinery  of  State  government  went 
into  fidl  operation,  and  Senators  and  Eepresenta- 
tives  in  Congress  were  chosen.  These  State 
officers  and  members  of  Congress  were  not 
chosen  during  the  rebeUion,  nor  under  the 
rebel  government,  nor  by  rebels,  but  after  the 
rebellion  had  entirely  disappeared.  They  were 
chosen  by  and  under  loyal  Governments,  estab- 
lished after  the  rebelUon  ceased  to  exist, 
by  citizens  ia  open  and  avowed  loyalty  to  the 
Government,  so  far  as  the  form  and  substance 
of  then-  State  Governments,  and  the  profes- 
sions and  oaths  of  their  people  are  con- 
cerned ;  and  by  their  action  as  States 
the  Constitutional  Amendment  of  freedom 
was  adopted  which  without  them  must 
have  failed.  The  Courts  of  the  United 
States  were  reopened  ;  the  Post-office  and  the 
Eevenue  Departments  resumed  activity  within 
them;  thek  officers  were  nominated  by 
the  President  and  confirmed  by  the  Senate, 
and  are  now  in  fuU  functional  activity  in 
those  States.  The  Congress  passed  a  law  re- 
estabhshing  the  citizenship  of  all  their  people  if 
it  had  been  lost,  (the  Civil  Eights  Law,) 
and  another  law  reconstituting  the  Circuits 
for  the  United  States  Courts,  by  a  change  of 
the  Districts  embracing  all  those  States ; 
and  the  Supreme  Court  declared  them  to  be 
States  by  hearing  in  their  tm-n  the  causes 
that  came  before  that  high  tribimal  from 
those  States.  And  during  the  whole  period  of 
the  rebellion,  every  Department  of  the  Govern- 
ment declared,  over  and  over  again,  that  they 
were  all  States  overborne  by  rebels,  and  the  Ad- 
mh-als  and  Generals  had  pubhshed  these  decla- 
rations at  the  head  of  their  victorious  forces. 
Ask  the  people  to-day  whether  by  their  elections 
they  have  declared  that  those  States  are  not 
States— that  there  be  twenty-six  instead  of  tliirty- 
six  States— and  they  wiU  all  say  that  the  thirty-six 
States  are  States  indeed— and  especially   that 


the  old  thirteen  States  that  are  forever  glorified 
in  the  thirteen  stripes  of  the  flag  are  still  part 
of  the  Union  which  has  never  ceased  to  be  one 
and  indivisible.  How  can  it  be,  then,  that  they 
are  not  States?  I  know  it  is  said  that  they 
were  not  represented  in  Congress  during  the 
rebeiUon.  Some  of  them  were,  till  the  terms 
of  their  members,  longer  or  shorter,  ex- 
pired ;  none  were  excluded.  After  that  time 
no  members  presented  themselves— none 
were  elected.  The  tyranny  of  miUtary 
usurpation  would  not  permit  any  to  be  elected. 
Congress  did  not  exclude  any ;  the  doors  were 
open. 

THE  PEESIDENT    AND    PEOVISIONAL    GOVEENOES. 

I  know  it  is  also  said  that  the  action  of 
those  States  in  returning  to  theh  allegiance  was 
influenced  by  Mr.  Johnson— was,  indeed,  pro- 
duced by  his  persuasion.  Men  in  their  right 
mindB  would  never  call  a  patriotic  Presi- 
dent a  traitor,  because  he  had  persuad- 
ed misguided  and  defeated  rebels  and  trai- 
tors to  abandon  their  treasonable  organ- 
izations, civil  as  well  as  military,  return 
to  their  homes,  and  forswear  their  treason  and 
rebellion.  Historv  will  declare  that  it  was  an 
act  of  exalted  patriotism,  as  well  as  profound  ex- 
pediency, and  that  its  marvelous  success  is  one 
of  the  wonders  of  statesmanship.  Others  say, 
with  well-feigned  indignation,  that  the  Presi- 
dent exercised  a  one-man  power  in  appointing 
Provisional  Governors.  The  Presidency  is  a 
one-man  power  by  the  Constitution,  and  can  be 
nothing  else. 

Bat  what  did  the  Provisional  Governors  do? 
Nothing  but  preserve  order,  while  the  people, 
the  loyal  people,  including  those  who  had  been 
loyal  from  the  beginning,  and  also  the  people 
who  by  the  proclamation  of  amnesty  were  re- 
stored to  all  their  rights  as  citizens,  amended 
and  restored  their  State  Governments  in  har- 
mony with  the  new  state  of  things,  and  in  full 
loyalty  to  the  United  States.  If  a  few  influen- 
tial citizens  had  appointed  Provisional  Gover- 
nors—if the  military  commander  had  made  the 
appointment — if  the  people  had  done  what  they 
did  without  any  Provisional  Governor — their  ac- 
tion would  have  been  equally  valid.  The  work 
was  the  work  of  the  sovereign  people,  and  not  of 
Mr.  Johnson  or  the  Provisional  Governors.  But 
the  President  liad  the  power  to  do  what  ho  did 
as  every  President  has  done  in  making  pro- 
visional appointments  to  perform  the  duties  of 
offices  suddenly  vacated. 

In  the  Shay's  rebeUion  in  Massachusetts,  the 
whisky  rebellion  in  Pennsylvania,  the  anti-rent 
rebellion  in  New- York,  in  all  of  which  the  pow- 


er  of  the  laws  and  the  Constitution  were  for  a 
while  overborne  in  large  sections,  no  one  ever 
di'eamed  that,  when  the  rebellion  ceased,  legis- 
lation was  necessary  to  restore  the  insurrection- 
ary districts  to  their  normal  condition  under  the 
Government.  The  executive  and  the  judicial 
powers  have  always  been  suf&cient  to  pardon,  to 
restore  and  to  punish.  The  same  is  true  of  all 
the  rebellions  in  history. 

It  does  not  seem  to  me  possible  to  doubt  that 
those  States  are  States.  It  does  not  seem  to  me 
possible  that  any  sane  man  can  think  of  subvert- 
ing these  State  organizations,  and,  with  them, 
what  they  have  done,  in  their  new  Constitutions 
and  by  their  Legislatures,  in  securing  the  great 
law  of  Uberty,  and  thus  consigning  those  States 
again  to  anarchy.  It  does  not  seem  to  me  pos- 
sible that  any  statesman  can  beheve  that,  under 
our  system.  Congress  ^has  the  power  to  subvert 
the  State  Constitution  of  any  one  State,  much  less 
of  those  old  thirteen  parental  States,  overthrow 
their  civil  order  and  drive  them  into  pohtical 
non-existence.  Under  what  clause  of  the  Con- 
stitution can  it  be  done  ?  The  theoretical 
power — where  is  it?  The  practical  power  is 
still  another  thing.  The  mode  and  manner  of 
successfully  aboUshing  the  State  Governments 
often  States,  and  running  them  as  Territories  at 
the  expense  of  the  United  States.  How?  and 
how  long?  and  for  what  purpose?  To  make 
them  more  friendly  and  patriotic  ?  To  improve 
the  public  credit  ? 

They  are  States.  Their  now  excluded  mem- 
bers are  chosen  by  constituencies  entitled  to  be 
represented,  and  when  Congress  assembled  in 
1865  all  were  m  equal  constitutional  right,  and 
all  who  were  duly  elected,  returned  and  quahfied, 
were  entitled  to  be  sworn  in,  and  of  this  each 
House  is  by  the  Constitution  the  sole  judge  as 
to  its  own  members. 

Each  House  shall  be  the  judge  of  the  election  returns 
and  qualifications  of  its  own  members. — Constitution, 
Art.  1,  sec.  5.     /| 

EXCLUSION  OF  MEMBEES. 

Now  what  was  done  ? 

After  a  few  weeks  the  two  Houses  adopted  a 
joint  resolution,  having,  so  iar  as  they  were  con- 
cerned, the^force  of  law  in  the  following  words : 

"  No  Senator  or  Eepresentative  shall  be  ad- 
mitted to  either  branch  of  Congress  from  any  of 
the  said  States"  (the  insurrectionary  States,  they 
caU  them  States)  "until  Congress  shall  have  de- 
clared such  States  entitled  to  such  representa- 
tion." This  passed  the  House  under  the  previous 
question,  without  allowing  one  word  of  discus- 
sion, and  was  subsequently  passed  by  the  Sen- 
ate, thus  repeaUng,  tor  the  time  being,  the  con- 


stitutional rule  and  making  a  clear  affirmative 
exclusion  of  all  representatives  from  those  States 
without  any  inquhy,  in  either  House,  as  to  the 
election,  returns,  or  quahfication  of  the  members 
elect ;  and  while  that  exclusion  continues,  ac- 
cording to  the  decision  to  which  I  have  referred, 
(7  Sergeant  and  Eaiole  Rep.  517,)  Congress  is 
incompetent  to  act  as  a  Congress  for  the  pur- 
pose of  changing  the  Constitution.  Their  acts 
in  this  regard  are  nulhties,  and  if  the  Amend- 
ment should  be  adopted  by  three-fourths  of  the 
States  it  could  hardly  fail  to  become,  in  a  very 
brief  period,  practically  a  nullity  and  a  mere 
temptation  to  do  what  it  is  intended  to  prevent. 
A  future  President  and  Congress,  or  the  Courts, 
may  declare  it  a  nuUity.  There  is  no  ultimate 
power  but  the  law  as  administered  by  the  courts. 
Is  it  wise  to  unsettle  all  law  soutn  of  the  Poto- 
mac, and  take  the  uncertainty  of  the  result  I  Is 
it  for  the  interest  of  either  section  to  do  it  ? 

How  much  better,  then,  to  rescind  immediately 
the  joint  resolution  of  exclusion,  and  fall  back 
upon  the  clear  constitutional  power,  and  let  each 
House  take  up  the  cases  of  the  Southern  claim- 
ants and  refer  them  to  its  own  Standing  Com- 
mittee ;  and  if  there  be  any,  and  there  probably 
are  a  very  few,  whose  loyalty  is  unquestioned, 
admit  these  few  and  reject  the  others,  thus  prac- 
tically declaring  that  a  loyal  man  is  better  than 
a  disloyal  one,  and  estabhshing  here  and  there, 
throughout  the  South,  radiating  points  of  pa- 
triotism and  loyal  patronage,  which,  by  precept 
and  example,  would  induce  the  people  to  choose 
for  their  representatives  only  such  persons  as 
would  cooperate  in  the  great  work  of  amicable 
restoration  of  peace  and  prosperity,  and  imme- 
diately to  propose  an  improved  amendment. 

THE  EXECUTIVE  POWER  OF  THE  PBESIDENT. 

As  to  the  powers  of  the  Pi'esident,  I  can 
hardly  think  there  would  have  been  any  differ- 
ence of  opinion  had  it  not  been  that  peculiar 
causes,  many  of  them  imaginary,  had  wrought 
an  angry  feeling  of  alienation,  amounting  almost 
to  personal  hostUity.  All  this  should  now  be 
forgotten,  and  aU  should  unite  in  keeping  what 
we  have,  in  saving  what  can  be  saved,  in  re- 
storing what  can  be  restored,  and  in  reconstruct- 
ing what  requires  reconstruction. 

Our  national  system  is  complex  and  pecuUar. 
The  United  States  is  one  nation,  and  only  one. 
It  is  governed  by  one  Government,  and  only  one. 
As  the  nation  is  but  one,  though  divided  into 
States,  so  the  Government,  in  the  responsible 
pubhc  sense,  is  only  one,  although  it  embraces 
the  National  Government  and  the  State  Govern- 
ments, all  of  which  are  necessary  to  complete 
the  Government  of  the  United  States.    Without 


either  of  them  the  Government  would  be  par  - 
alyzed. 

The  States  have  two  functions  :  First,  to  make 
and  execute  the  laws  regulating  the  municipal 
affairs  of  the  people,  within  the  boundaries  of  the 
State,  including  their  organic  and  functional  du- 
ties as  citizens  of  the  United  States ;  and  sec- 
ond, as  constituents,  to  choose  many  of  the  legis- 
lative and  executive  officers  of  the  Government 
of  the  United  States.  These  officers  are  chosen 
more  or  less  directly  by  the  people,  who  are  the 
motive  power  which  moves  the  whole  compli- 
cated machinery,  through  State  Constitutions, 
laws  and  officers.  There  must  be  State  Con- 
stitutions to  organize  State  Legislatures,  which 
may  make  election  laws,  and  provide  State 
executive  officers  to  enforce  those  laws,  to  con- 
duct the  elections,  and  to  ascertain  and  declare 
the  results.  All  these  are  officers  of  the  United 
States,  as  well  as  of  the  States.  They  are  all 
sworn  to  support  the  Constitution  of  the  United 
States,  and  are  all  in  functional  relation  to  the 
United  States  Government.  They  are  a  part  of 
it,  and  necessary  to  its  existence.  Without  them 
it  cannot  be  preserved,  protected  and  defended — 
It  cannot  go  on. 

In  the  powers  conferred  upon  the  Legislative, 
Executive  and  Judicial  Departments  directly  by 
the  Constitution,  these  Departments  are  quite 
independent  of  each  other.  The  idea  that  is 
sometimes  put  forth  that  aU  the  powers  of  this 
Government  are  centered  in  Congress,  is  as  per- 
nicious as  it  is  unfounded.  When  a  Senator  of 
the  United  States  says  that  "  the  President  is 
the  servant  of  Congress,"  he  betrays  a  lamenta- 
ble ignorance  of  the  nature  of  the  Government. 
Each  is  elected  by  the  people  to  perform  consti- 
tutional functions  with  which  the  other  has  no 
right  to  meddle.  In  its  own  Department  each  is 
supreme.  The  President  is  as  independeut  of 
the  Congress  as  the  Congress  is  of  the  Presi- 
dent, each  in  its  constitutional  sphere.  The  ex- 
ecutive power  of  the  President  is  summarily  ex- 
pressed in  the  Constitution,  in  a  few  general 
sentences.  First,  "  The  executive  power  is  vested 
in  a  President  of  the  United  States."  This  is  the 
executive  power,  not  of  Congress,  but  of  the 
Government— a  President  not  of  Congress,  but 
of  the  United  States.  Second,  his  oath  of  office: 
"  1  will,  to  the  best  of  my  ability,  preserve, 
protect  and  defend  the  Constitution  of  the 
United  States," — a  most  ample  grant  of 
power  and  an  oath  upon  his  soul  to  exercise 
the  power— much  more  extensive  than  the 
oath  of  other  officers  "to  support  the  Constitu- 
tion." Third,  "  He  shall  be  Command^'- in- Chief 
of  the  Army  and  Navy"  putting  into  his  hand 


the  ultimate  executive  force.  Fourth,  "  Ee  shall 
take  care  that  the  laws  be  faithfully  executed,"  in- 
cluding the  Constitution,  which  by  the  Constitu- 
tion is  made  "  the  supreme  law  of  the  land." 
"  He  shall  have  power  to  grant  reprieves  and  par- 
dons for  offences  against  the  United  States." 

While  the  legislative  and  the  judicial  powers 
are  granted  with  specifications  and  limitations, 
the  executive  power  has  no  specification  and  no 
limitation,  except  its  own  nature  and  its  own 
pm-pose,  to  execute  the  laws  and  preserve,  pro- 
tect and  defend  the  Constitution. 

The  executive  power  is  thus  left  unlimited, 
because  in  abnormal  times  its  exercise  must 
spring  out  of,  and  be  adapted  to,  emergencies 
which  are  as  various  and  as  capricious  as  the 
thoughts  of  men,  and  they  could  not  be  foreseen 
or  provided  for  specifically  in  the  Constitution. 
No  practical  systems  of  law  are  so  perfect  as  to 
point  out  beforehand  those  eccentrical  execu- 
tive remedies  which  national  emergencies  some- 
times dictate  and  justify. — Elackstone.  It  is 
under  the  responsible  exercise  of  these  powers 
that  the  acts  of  the  Executive  during  the  last 
five  years  are  easily  justified  as  constitutional 
and  legal,  however  much  some  may  have  doubt- 
ed their  expediency.  They  were  acts  of  execu- 
tive power,  and  in  the  judgment  of  the  Presi- 
dent they  were  necessary  to  cause  the  laws  of 
the  United  States  to  be  faithfully  executed,  and 
to  preserve,  protect  and  defend  the  Constitution 
throughout  the  national  domain.  The  mihtary 
acts  of  the  President  during  the  rebelhon  are 
generally  now  conceded  to  have  been  legal,  and 
justified  by  the  emergency. 

The  unfitness  of  a  large  popular  body  like 
Congress  to  perform  executive  duty  is  very  ap- 
parent. If  Congress  had  taken  upon  itself  the 
conduct  of  the  war,  as  it  might  have  done 
by  getting  up  a  controversy  with  the  President 
— denying  his  one-man  power,  and  teaching  the 
people  that  he  was  a  usurper,  as  the  Democratic 
Party  insisted  that  he  was — the  rebels,  with 
their  strong  executive  power,  would  have  had 
the  possession  of  the  entu-e  Government  and 
nation  in  the  first  six  months  of  the  war.  Con- 
gress has  now  toiled  eight  months  of  bard  work 
and  constant  agitation  on  the  reconstruction 
question,  and  has  made  no  progress  whatever. 

When  peace  came,  and  civil  order  in  the 
modes  of  peace  was  to  resume  its  reign,  there 
was  not  in  the  rebel  States  a  civil  officer  of  the 
States  or  of  the  United  States — not  one,  high  or 
low — not  a  governor,  or  sheriff,  or  constable,  or 
inspector  of  elections — not  a  judge  or  legislator. 
Under  the  old  Constitutions,  which  requu'ed  all 
officers  to  swear  to  support  the  Constitution  of 


the  United  States,  not  one  had  been  elected  or 
qualified  in  four  years.  The  rebel  Constitutions, 
and  all  the  officers  under  them,  had  been  swept 
out  of  existence.  There  was  nothing  left  in 
those  populous  States  but  the  people,  and  the 
Constitution  and  laws  of  the  United  States,  and 
the  body  of  unrepealed  and  unaltered  laws  of 
the  States,  made  before  the  rebellion. 

The  functional  activity  of  those  people,  through 
Constitutions  and  laws  of  those  States,  was  now 
a  constituent  necessity  of  the  United  States — 
necessary  to  cause  the  laws  to  be  executed,  and 
to  preserve,  protect  and  defend  the  Constitution 
of  the  United  States  in  those  States,  and  it  was 
a  proper  offlcial  executive  duty  of  the  President 
to  set  the  State  machinery  in  motion — a  pui'ely 
executive  duty,  which  the  cu'cumstances  de- 
volved upon  him  alone.  There  was  no  one  else 
to  do  it.  Congress  had  nothing  to  do  with  it.  It 
did  not  require  Federal  legislation,  but  State 
action.  The  President  could  not  fail  to  consider 
that  great  characteristic  and  vital  results  of  the 
peace  might  be  lost  if  the  old  State  Constitu- 
tions should  be  placed  m  the  old  hands  which 
had  sought  to  destroy  them,  as  might  easily  have 
happened  had  he  delayed  action  or  dechned  to 
perform  his  duty  in  the  premises.  Many  of  those 
results  were  to  be  secured  by  State  action  alone. 
He  could  not  fail  to  see  that  until  they  should 
resume  action  as  States,  it  was  quite  impossible 
that  they  should  do  anything.  They  could  not 
abolish  Slavery,  nor  adopt  the  Constitutional 
Amendment,  nor  nullify  the  acts  of  secession, 
•  nor  repudiate  the  rebel  debts,  until  the  State,  as 
a  State,  was  put  again  in  motion. 

The  only  practical  and  practicable  mode  in 
which  the  President  could  do  this  was  to  ap- 
point a  Provisional  Governor  in  each  of  these 
States  to  get  the  machinery  once  more  in  mo- 
tion. He  could  not  go  there  himself,  nor  act  by 
post  or  telegraph.  Provisional  Governments 
are  the  foundation  of  aU  Governments,  and  pro- 
visional officers — that  is  to  say,  officers  tempo- 
rarily acting  in  an  emergency,  in  abnormal 
cases— are  not  a  novelty.  The  world  is  fuU  of 
them  evei-ywhere.  They  are  as  legitimate  in 
their  proper  emergency  as  are  the  normal  ones 
in  their  appropriate  place.  These  provisional 
arrangements  are  solely  for  the  purpose  of  help- 
ing into  activity  the  normal  Government,  by 
whatever  cause  suspended.  As  soon  as  the  nor- 
mal State  Government,  under  its  Constitution, 
is  in  operation,  the  power  of  the  Provisional 
Governors  and  the  executive  power  of  the  Presi- 
dent are  exhausted,  and  the  State  Govern- 
ment, not  the  State,  is  reconstructed,  as  we 
call  it.    The  constituent  is  in  full,  lawful,  con- 


stitutional activity,  and  must  itself  choose  its 
own  representatives  in  both  Houses  of  Congress 
— it  must  exercise  its  functions  as  one  of  the 
constituents  of  the  National  Government.  It 
holds  precisely  the  same  relation  to  the  National 
Government  as  any  always-loyal  State  does,  and 
it  is  the  duty  of  each  House  to  admit  to  their 
seats  all  regularly  elected  and  qualified  mem- 
bers. 

But,  under  the  cu-cumstances  tj^rough  which 
the  country  has  passed,  it  is  the  clear  and  solemn 
duty  of  each  House  to  scrutinize  closely  the 
election  and  qualification  of  each  newly-elected 
member,  who  shall  present  himself.  They 
should  neither  admit  nor  reject,  except  as  judges, 
after  hearing  and  deciding. 

Other  changes  might  be  made  in  this  Amend- 
ment which  would  practically  operate  as  guaran- 
tees of  union  and  peace. 

The  punishment  of  a  few  great  and  guilty 
leaders  by  permanent  exclusion  from  office, 
would  be  much  more  a  guarantee  than  a  multi- 
tudinous exclusion  of  innocent  and  guilty  to- 
gether, subject  to  tho  caprices  of  Congressional 
pardon.  An  equal  and  impartial  sufiti-age  for  the 
whole  country,  as  to  officers  of  the  United  States, 
while  the  States  should  be  left  to  regulate  the 
suffrage  as  to  their  own  officers,  would  rehsve 
the  suffrage  question  from  the  objection  of  put- 
ting the  poUtical  power  in  some  of  the  States  in- 
to the  hands  of  the  blacks. 

In  the  election  of  President,  the  intervention 
of  electors  has  failed  to  answer  the  purpose  in- 
tended. It  is  a  cumbrous  and  comphcated  con- 
trivance, giving  opportunity  tor  corruption,  and 
in  high  party  times  the  vriU  of  the  people  may 
be  defeated.  This  has  been  done.  The  voters 
cannot  exercise  their  own  wisdom  or  conscience. 
They  must  vote  for  the  candidates  of  theii-  part>. 
It  connects  inseparably  two  candidates,  whose 
offices  have  no  connexion.  We  cannot  spht  the 
ticket.  The  sins  of  one  candidate  are  visited  on 
the  other.  While  each  should  be  free  and  rely 
upon  his  own  speed  and  bottom,  they  are  put  in 
harness  and  carry  unequal  weight.  It  is  better 
lor  each  voter  to  vote  for  each  officer. 

I  have  framed  an  amendment  by  way  of  sug- 
gestion, which  seems  to  me  to  avoid  extreme 
views  and  to  be  Mkely  to  be  acceptable  to  a  large 
portion  of  the  people. 

PROPOSED  AMENDMENT. 
ARTICLE  — . 
Section  1.  All  persons  now  or  hereafter  to  be  born 
or  natm-allzed  in  the  United  States,  and  subject  to 
the  jurisdiction  thereot,  are  and  shall  be  citizens  of 
the  United  States,  and  of  the  States  wherein  they  re- 
side, and  shall  owe  and  bear  true  and  paramount  al- 
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legiance  to  the  United  States  and  De  entitled  to  the 
protection  thereof. 

No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  law  be  made  or  con- 
strued to  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  or  to  deny  to 
any  person  within  its  jurisdiction  the  equal  protec- 
tion of  its  laws. 

All  male  citizens  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  can  read  and  write,  and  no 
other  person,  shall  be  entitled  to  vote  in  the  election 
district  in  which  they  shall  reside  for  all  ofScers  of 
the  United  States,  which  are  or  may  hereafter  be 
elective  by  the  people,  including  the  President  and 
Vice-President  of  the  United  States,  who  shall  here- 
after be  elected  directly  by  the  people,  without  the  in- 
tervention of  electors  of  President  and  Vice-President. 
The  elections  shall  be  by  ballot,  and  shall  take 
place  on  the  same  day  throughout  the  United 
States,  and  the  person  having  the  highest  number  of 
votes  for  any  office  shall  be  elected  to  such  oflfice. 
In  the  election  of  President  and  Vice-President  the 
person  having  the  highest  number  of  votes  for  either 
of  these  offices  in  any  State  shall  be  deemed  to  have 
received  the  vote  of  such  State  for  such  office,  and 
within  ten  days  after  the  result  in  any  State  shall 
have  been  ascertained  according  to  law,  the  Governor 
of  such  State  shall,  by  his  proclamation,  declare  the 
whole  number  of  votes  given  in  such  State  for  such 
offices,  and  the  whole  number  given  for  each  candi- 
date, and  who  has  received  the  vote  of  such  State, 
copies  of  which  proclamation,  authenticated  iindor 
tne  seal  of  the  State,  shall  be  sent  to  the  Secretary  of 
State,  the  Speaker  of  the  House  of  Representatives, 
and  the  Chief-Justice  of  the  United  States,  who  shall, 
on  the  third  Tuesday  of  January  next  after  the  elec- 
tion, openly,  in  the  presence  of  the  two  Houses  of 
Congress,  proceed  to  ascertain  from  suoh  proclama- 
tions, and  declare  who  shaU  have  been  elected  Presi- 
dent and  Vice-President  for  four  years  from  the 
tourth  day  of  March  then  next,  which  snail  be  ascer- 
tained as  follows :  The  person  having  received  the 
vote  of  any  State  shall  be  deemed  and  taken  to  have 
received  in  such  State  a  number  of  votes  equal  to  the 
whole  number  ot  Senators  and  Representatives  to 
which  suoh  State  shall  be  entitled  in  ihe  Congress 
then  sitting,  and  the  person  having  the  high;st  num- 


ber of  votes  in  the  aggregate  of  aU  the  States  so  com. 
puted,  shaU  be  declared  to  be  elected. 

Sec.  2.  Bepresentatives  shad  be  apportioned  among 
the  several  States  according  to  their  respective  num- 
bers of  persons  entitled  to  vote  for  officers  of  the 
United  States,  to  be  ascertained  by  each  decennial 
census  of  the  United  States. 

Sec.  3.  That  no  person  shall  be  a  Senator  or  Repre- 
sentative in  Congress,  or  hold  any  office,  civil  or 
military,  under  the  United  States,  who  shall  here- 
after  engage  in  insurrection  or  rebellion  against  the 
United  States,  or  be  guilty  of  treason,  or  who,  hav 
ing  previously  taken  an  oath  as  a  Member  of  Con- 
gress, or  as  an  officer  of  the  United  States,  to  siip- 
port  the  Constitution  of  the  United  States,  dur- 
ing the  time  for  which  he  was  elected  to  such  office, 
or  being  an  officer  in  the  army  or  navy  of  the  United 
States,  with  or  without  resigning  his  office  or  com- 
mission, has  heretofore  engaged  in  insurrection  or 
rebellion  against  the  United  States,  nor  shall  any 
pardon  remove  such  disability. 

Sec.  4.  The  validity  of  the  public  debt  of  the 
United  States,  authorized  by  law,  including  debts  in- 
curred for  jjayment  of  pensions  and  bounties  for  ser- 
vices in  suppressing  insurrection  or  rebellion,  shall 
not  be  questioned.  And  the  United  States  shall  never 
assume  or  pay  any  debt  or  obUgation  heratofore  in- 
curred or  hereafter  to  be  incurred  in  aid  of  insurrec- 
tion or  rebellion  against  the  United  States,  or  any 
claim  tor  the  loss  or  emancipation  of  any  slave;  but 
all  such  debts,  obligations  and  claims  shall  be  held 
Uegal  and  void. 

Sec.  5.  No  State  has  the  right  to  secede  or  with- 
draw from  the  United  States,  or  to  become  indepen- 
dent of  the  United  States,  or  to  become  annexed  to 
or  incorporated  with  any  other  nation.  Government 
or  btate,  but  it  shall  be  the  right  and  duty  of  the 
United  States  to  enforce  obedience  and  conformity 
to  the  Constitution  of  the  United  States  and  the  laws 
passed  in  pursuance  thereof  throughout  the  terri- 
torial jurisdiction  of  the  United  States. 

Sec.  6.  The  Congress  shall  have  power  to  enforce, 
by  appropriate  legislation,  the  provisions  of  this 
article. 

I  submit  the  subject  to  the  careful  and  candid 
judgment  of  Congress  and  the  people. 

E.  C.  BENEDICT. 
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